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Network Neutrality

Introduction

Network neutrality, or called net neutrality, has been
criticized from “a solution in search of a problem,” by
lobbying group Freedom Works, to “vital for the functioning
of democracy,” by the Consumer Federation of America. Some
argue that net neutrality is a principle that “Internet users should
be in control of what content they view and what application they
use on the Internet.”’ However, a clear and concise definition
of net neutrality is difficult to make. Nevertheless, we can find
certain foundation in section 202 of the Communications Act of
1934:

It shall be unlawful for any common carrier to make
any unjust or unreasonable discrimination in charges,
practices, classifications, regulations, facilities, or services
for or in connection with like communication service,
directly or indirectly, by any means or device, or to make
or give any undue or unreasonable preference or advantage
to any particular person, class of persons, or locality, or to
subject any particular person, class of persons, or locality



to any undue or unreasonable prejudice or disadvantage z

Recently, the U.S. Congress has considered several
legislative proposals to embody the concepts of net neutrality;3
meanwhile, President Barack Obama backed the notion as part of
his campaign promises. It seems no clear result during the long
debate for almost ten years. After Democrats losing seats in the
House of Representatives in November 2010, President Obama
made clear that “where his party could no longer legislate, it will
regulate.”4 Just a few weeks later, his words became action when
the Federal Communications Commission (FCC) aggressively
adopted the new rules to legalize the concept of net neutrality. In
fact, in April 2010 the D.C. Circuit Court of Appeals has warned
in Comcast case that the FCC does not have legal authority to
formulate these regulations on the Internet.” The FCC, like any
other federal agency, can only issue regulations if Congress
delegates it the power to do so. Although the FCC has the power
to regulate telecommunications and broadcasting services, it has
not been granted the power to regulate the Internet. But it seems
not to stop FCC going ahead and issue the rules anyhow.

This article aims to criticize the goal of FCC’s new rules
to preserve the open Internet and to address that the core issues
of such a debate should focus on (or return to) the competition
policy itself. Part IT will depict the net neutrality development
in the United States from the pro and con debate and introduce
a brief analysis of Comcast case. Part III will discuss how the
FCC to codify such a vague term. Part IV will indicate the view
of Europe regarding the issue of net neutrality and its new legal
development. In Part V the author argues a Taiwanese court
decision made in 2011 that might be involved with the discussion
of net neutrality. Part VI will conclude some remarks regarding
the real problem of a net neutrality regulation.
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The Development of Net Neutrality in the
United States

Concept of Net Neutrality

The Internet is a network of networks, including public,
private and governmental networks, which are linked together
and exchanged traffic on the basis of a standardized set
of protocols. These protocols, depending on the types of
application involved, deal with the flowing data by dividing
into several pieces, or called “packets,” that are passed across
the Internet from source to destination. Despite the lack of any
regulatory obligation then, Internet traffic has generally been
handled by service providers on a “best effort” basis.’ However,
technological innovations, commercialization, continuing
diversity of users and proliferating service choices has created
the ability and incentive for ISPs to pursue price and service
discrimination.” In contrast, many neutrality proponents raised
concerns about the ability of broadband providers to use their
last-mile infrastructure to block certain Internet applications
and content, even excluding other competitors from the
market. Based on the above premises, pro and con camps were
constructing their own theories, which both aimed to encourage
Internet innovation and protect consumers from abuses.’

Arguments For and Against

The debate over net neutrality has incorporated even
the term itself, to the extent that there has been significant
disagreement over what “net neutrality” should mean.’ In
general, net neutrality advocates, most of them the service/
content providers, argue that broadband providers should not



be permitted to treat different packets flowing to or from their
customers differently depending on the type of data in the
packet, its source or destination and so forth. They argue that
broadband providers continue operating their networks on a
“best effort” basis, without favoring any kind of content provider
or consumer. Advocates also express their concerns that the
potential issues exist for broadband providers to use diversifying
service requirements as a business strategy to favor their own
content and to blackmail additional payments from users and
content providers by threatening degradation of service, and thus
enable broadband providers to delay or shut out competitors.lO
They believe that the worst case scenario could reduce industry
innovation and efficiency, consumer welfare and national
productivity.“

Opponents of compulsory net neutrality, most of them the
broadband service access providers, seek to differentiate service,
in terms of quality, price and features to accommodate diverse
user requirement. However, they reject such a commercially
infeasible scenario where broadband providers would
unreasonably discriminate or degrade service. They claim that
net neutrality would create disincentives for broadband providers
to invest in next generation network (NGN) upgrades because
offering “one size fits all” Internet cannot recoup the investment
without such ﬂexibility.12 For instance, service providers who
want to offer some quality services, such as IPTV, online games,
VoIP, may need prioritization of their special traffic streams
according to the characteristics of the service feature and the
possibility of network congestion. Opponents also refute the net
neutrality that prevents broadband providers from tiered pricing.
They believe that price differences according to its quality of
service are not “discriminatory” per se; instead, price differences
can reflect the higher cost of providing higher quality services."”



In addition, opponents see no actual or potential problems arising
from broadband providers to discriminate and diversify service.
If there is any net neutrality rule (it does exist in some countries),
it is nothing more than a solution in search of a problem.]4

Comcast Case

Many advocates argue that the operators can discriminate
against websites that are resource intensive, such as Hulu,15
which offer several competitive services against operator’s
own services; or the operators may hinder traffic to networks
of which it discourages by limiting the available bandwidth,
such as the peer-to-peer networking software —like BitTorrent
(BT)—permitting users to tap into networks of others using BT
where the user will get many pieces of the files from many other
different users. However, these discouraging practices occurred
in the past few years and caused disputes. In 2005, Vonage, a
service operator of voice over Internet protocol (VoIP), found
its Internet-based telephony service offered for nearly two
hundred of its rural subscribers was blocked by a subsidiary
of Madison River Communication (MRC), which offered
traditional telephone service except for the Internet access. Later,
MRC agreed to reconcile and stop the practice after rendering a
voluntary payment and entering into a consent decree with the
FCC."

The most cited example of a net neutrality violation
occurred in 2007 when subscribers of Comcast, the nation’s
second-largest ISP, accused the company of slowing down
some types of services, like BT’s fire-sharing activity, while
giving others priority.'7 In the end, this practice was proved
positive.]8 On November 1, 2007, Free Press and Vuze Inc.
filed a complaint against Comcast with the FCC, requesting



the FCC to “take immediate action to put an abrupt end to
[Comcast]’s harmful practice.”19 FCC found Comcast’s action
violated the “Internet Policy Statement,” a 2005 declaration of
general principles regarding consumer’s use of the Internet,”
and asserted that the FCC has the “ancillary” jurisdiction under
Title I of Communications Act—that is, the FCC has the power
to implement regulations that support or enable other specifically
authorized activities.”

The D.C. Circuit Court of Appeals rejected the FCC’s
assertion of authority to regulate Comcast’s network
management,22 and emphasized that the FCC is bound by the
requirements imposed by Congress, and cannot invoke general
policy preferences to justify regulating activities that Congress
has not subjected to the agency’s authority.23 As a result,
Comcast casted substantial doubts on the FCC’s ability to rely
on the same theories of ancillary authority to impose even more
intrusive regulations on ISP’s network management,24 and thus
made up FCC’s mind to establish the net neutrality rules.

Legal Reasons to Rule on Net Neutrality--
Should the FCC Act as Internet Cop?

FCC'’s Approach to Internet (Broadband) Access

In the past, the FCC has been reluctant to impose
traditional common-carrier regulatory obligations on the
dynamic information service market since the Computer 11
Order” announced. After the Telecommunications Act of 1996
entering into force,” the new law distinguishes the ordinary
“telecommunications services”’ from the “information
services,”28 which means that the advanced services would be
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given breathing room to operate in the absence of restrictive
Title II of the Communications Act.

In 2002, the FCC reaffirmed the conclusion in its ruling on
classifying high-speed cable modem service as an information
service, and exempted it from mandatory common-carrier
regulation.29 The result was subsequently upheld by the U.S.
Supreme Court in Brand X case™ in 2005, and later on the FCC
extended the classification of “information service” to DSL,31
power line communication (PLC),32 and wireless broadband
Internet Access Service.” However, the FCC made a drastic shift
after the Comcast decision. The reason is not based on the full
control over the provision of Internet access but on the FCC’s
desire to regulate broadband network management.34

In fact, the FCC did not want broadband providers
to dominate the operation of their networks. In 2005, the
FCC adopted an Internet Policy Statement of four “Internet
Freedom Principles” enabling Internet users to (1) access the
lawful Internet content of their choice; (2) run applications
and services of their choice, subject to the needs of law
enforcement; (3) connect their choice of legal devices that do
not harm the network; and (4) competition among network
providers, application and service providers, and content
providers > In later merger approval . the FCC also required
big telecommunications companies to incorporate the
abovementioned policy statement as a compliance condition.

On October 22, 2009, the commission issued the notice
of proposed rulemaking entitled “preserve the open Internet,””’
which means to achieve its vision of “net neutrality.” The
proposed rules reiterate previous four principles and add two
extra principles: nondiscrimination and transparency. In the fifth
principle of nondiscrimination, the FCC expressed its intent
to declare the clear net neutrality requirement, which the FCC



stated that “[s]ubject to reasonable network management, a
provider of broadband Internet access service must treat lawful
content, applications, and services in a nondiscriminatory
manner.”” This provision, which would have outlawed most
of commercial pay-for-priority arrangement according to
the FCC’s proposed rules, was strongly opposed by Internet
service providers, including both cable and telecommunications
operators Z

A “Third Way" of Broadband Regulation

The FCC contended that the proposed rules fell within
the “ancillary jurisdiction;” however, the D.C. Circuit Court
of Appeals has overturned FCC’s decision applying the
policy statement and lacking jurisdiction to regulate network
management practices in Comcast, which might pose a critical
barrier to the implementation of the rules. Under the impact
of the Comcast decision, FCC’s Chairman Genachowski and
General Counsel Schlick considered a “Third Way” approach
in response to the impact of Comcast.” They suggested
the FCC reclassifying broadband as a Title II regulated
“telecommunication service,” but only in part. In particular,
they also suggested the FCC reclassifying the “transmission
component” of broadband as a “communication service,” while
maintaining all other aspects, including applications or content
provided over the Internet, as an “information service” not
subject to Title II. Furthermore, they proposed that the FCC
exercises its statutory authority to “forbear” from the application
of most of the Title II statutory requirements to broadband
service, applying only the most “significant” requirements.41

In order to implement the proposed rules, the FCC must
retreat from its previous rulings regarding that broadband is



a unitary “information service” not subject to Title II in any
respect, an interpretation that has been upheld by Supreme
Court’s Brand X case.” However, it would be legally wrong for
the FCC to change such a stance of keeping information service
from intensive regulation by the solution of Third Way. As the
Supreme Court explained in the 2009 decision of FCC v. Fox 7
Justice Scalia stated:

The agency need not always provide a more detailed
justification than what would suffice for a new policy
created on a blank slate. Sometimes it must— when, for
example, its new policy rests upon factual findings that
contradict those which underlay its prior policy; or when
its prior policy has engendered serious reliance interests
that must be taken into account...It would be arbitrary or
capricious to ignore such matters. In such cases it is not
that further justification is demanded by the mere fact of
policy change; but that a reasoned explanation is needed
for disregarding facts and circumstances that underlay or
were engendered by the prior policy...And of course the
agency must show that there are good reasons for the new
policy. But it need not demonstrate to a court’s satistaction
that the reasons for the new policy are better than the
reasons for the old one; it suffices that the new policy is
permissible under the statute, that there are good reasons
for it, and that the agency believes it to be better, which
the conscious change of course adequately indicates.”

As to the mandate of net neutrality, the FCC must confront
the challenge that such an about-face needs to be passed by
a greater scrutiny by the court whether the agency provides a
reasoned explanation for abandoning its prior decision based on
factual findings. Justice Kennedy concurred in Fox indicated that
“[a]n agency cannot simply disregard contrary or inconvenient



factual determinations that it made in the past, any more than it
. . . . . 5545
can ignore inconvenient facts when it writes on a blank slate.

FCC's Mandates on Net Neutrality

The FCC adopted net neutrality rules entitled “Preserving
the Open Internet™* just before the Christmas in 2010. This
rule was made based on two primary sources: one was the
aforementioned proposed rules and the other was the aftermath
of the Comcast case that the court ruled the FCC was lack of
authority to regulate network management practices. The FCC
shortened and revised its original proposed six principles to three
principles:

Transparency: any broadband service providers must
disclose network management practices, performance, and
commercial terms;

No Blocking: except for mobile broadband providers,
fixed broadband service providers may not block lawful content,
applications, services, or non-harmful devices;

No Unreasonable Discrimination: except for mobile
broadband providers, fixed broadband service providers may not
reasonably discriminate in transmitting lawful traffic.

The above principles apply only to “broadband Internet
access service,” and the so-called “specialized” or “managed”
services are exempted so long as their creation is not to evade the
protections of the rules. The new rules express special concerns
on mobile broadband due to its emerging dedicated-purpose
devices, applications, and evolution of new business models.”
Although mobile broadband companies would have to abide by a
lesser standard, but are still prohibited from blocking voice over
Internet protocol (VolP) application like Skype or video services
like YouTube or Netflix that compete with their own offerings.



Obviously the net neutrality rules are the subsequence of a
political process, in which three Democratic commissioners,"
including Chairman Genachowski approved it and the other two
Republican commissioners opposed it. Democrats believe that
Open Internet is essential to providing fair access to information,
but Republicans argue that the best way for the Internet to
flourish is for the government to stay out of it.” In particular,
Republican commissioner McDowell expressed his concerns that
the net neutrality rules are an example of government overreach,
and asserted that “nothing is broken that needs fixing.”50 He
dissented in a 35-page length separate opinion indicated that
“reasonable behavior” in the Internet cannot be decided under
the preference for top-down control of agency.51 Another
commissioner Baker also wrote a splendid dissenting opinion
indicating the importance of regulatory certainty and seven other
major objections52 to the Democratic majority.

The FCC attempted to find a middle ground that would be
acceptable to all, including House Republicans; however, the
House of Representatives voted, still along the bipartisan lines,
to overturn the net neutrality rules on April 8, 2011.” There
is a small story just a few days before the toss-out. In January
201, two large mobile providers, Verizon and MetroPCS, filed
lawsuits against the new rules that prohibit mobile carriers from
blocking and degrading websites for their customers. However,
those suits were thrown out too early by the U.S. Court of
Appeals in Washington, D.C. on April 4, 2011 on a technical
ground that the net neutrality rules have not yet gone into
effect until they are published in the Federal Register.54 In fact,
the rules have been published in the Federal Register and the
effective date of the new rules was November 20, 2011.° Now
that the rules have been officially published, telecom operators
may be free to challenge the rules — which they almost certainly



will do.”

The most controversial portion of the net neutrality debate
focuses on whether a broadband provider may discriminate in
how it treats different packets that pass through its network.
In today’s practice, there are many forms of discrimination on
managing the network, such as the unsolicited bulk/commercial
email (SPAM) filters. Discrimination that seeks to achieve a
viable goal, such as protecting the network and guaranteeing a
quality of service for all users, is a typical reasonable network
management and thus do not violate net neutrality. However,
discrimination based on economic motivations may or may not
be legitimate according to various circumstances. Basically,
discrimination with an anticompetitive objective might be
forbidden, whereas discrimination based on legitimate business
objective might be allowed. The “unreasonable discrimination”
criterion stipulated in the net neutrality rules will be conducted
by the FCC on what discrimination is allowed and on a case-
by-case basis.”” However, how to make an “accurate” judgment
on this issue is very similar to “fair use” in the copyright court
proceeding, in which the standard is particularly ruled by court
rather than by government agencies, and it is extremely difficult
to make a bright line on it.”

Concerns about the Net Neutrality Rules

It should be noted that once the FCC had gotten
comfortable in its role as Internet neutrality cop, it might seek
expanded authority to regulate the “neutrality” of search engines,
operating systems, middleware platforms, e-commerce services,
and the like.” As Commissioner Baker stated in his dissenting
statement, by depicting that the FCC is miscast as the Internet’s
referee and acts improperly as a quasi-legislative body.GO Indeed,



there is no authority to dictate the Internet and to affect the
subsequent innovation. The majority of the FCC expects the new
rules will ensure the new innovation and practices subject to
its approval; however, the rules, in fact, create more regulatory
costs, industrial uncertainty and customer’s unease, especially
in such a dynamic online environment that networks, device,
and applications continue to evolve and converge. To place the
government in the position to safeguard and shape the Internet is
not a flexible and efficient solution.

In addition, Commissioner Baker argued that the newly
adopted rules seem like a draft bill that should be enacted by
Congress rather than an independent agency. Because it lacks
any record evidence of immediate crisis to resolve, under
the basic constitutional structure of check and balance, “the
appropriate approach should have been to allow Congress to
deliberate on the proper means to address network management
concerns.”'

European Views on Net Neutrality

In the context of Europe, the behavior of ISPs has been
subject to regulations of European Union through various
telecommunications directives, including the Framework
Directive and the associated directives on access, interconnection
and universal service.” Despite no definition of net neutrality
found in EU laws or regulations, Article 8 (4)(g) of the
Framework Directive requires national regulatory authorities
to promote the interests of the citizens of the EU by promoting
the ability of end-users to access and distribute information
or run applications and services of their choice.” As to the net
neutrality issue, the European Commission (EC) indicated in a
consultation report published in November 2010 that incidents



of net neutrality abuses in Europe are rare and that each case
was resolved quickly without need for regulatory intervention.”
In fact, discrimination in favor of a related company attracts
attention under the antitrust law, though it has never been tested
in a relevant context to date.”

In fact, the debate over network neutrality has centered on
promoting competition. The EU adopts a different view on the
said prioritization or product differentiation or discrimination:

“[1t] is generally considered to be beneficial for
the market...so long as users have choice to access the
transmission capabilities and the services they want...
Consequently, the current EU rules allow operators to
offer different services to different customers groups...,
but do not allow those who are in a dominant position
to discriminate in an anti-competitive manner between
customers in similar circumstances.”

Today’s regulatory framework does not provide national
regulators with the means to intervene if the quality of service
for transmission in an IP-based communications environment
is degraded to an unacceptable low level. The impact of
prioritization or degradation of connectivity could be larger on
the services, such as IPTV or VoIP (in which latency is critical),
demanding real-time communications and affect user’s choice in
the end.” Therefore, the consultation report indicated that traffic
management is necessary and essential part of the operation of
an efficient Internet, and the regulator should consider setting
minimum quality of service standard for Internet access.”

Unlike U.S. regulatory environment, the EU adopted
unbundling the local loop of the telephone company with
dominant market power and wholesale “bitstream” provision as
key means to permit competitive providers to enter into the retail
market of Internet access. Where effective competition exists



and switching costs are not too high, in theory, EU customers
can be free to churn to other alternative broadband providers if
a provider decides to take preventive measures like degrading
traffic or blocking access to certain applica‘[ions.69 In case where
a competitive market does not exist, the national regulator can,
under EU framework, impose ex anfe access obligations on the
operators with significant dominant power to welcome other
competitors offer their own broadband services.” In an OECD
study, it indicates that the competitive markets together with
the current provisions on access and interconnection should be
sufficient to protect “net freedom” and to offer an appropriate
open environment for both consumers and service providers.

In April 2011, the EC officially published a report
underlining the need to ensure that citizens and businesses are
easily able to access an open and neutral Internet.”” The EC
will see to it that the new EU telecoms rules”” on transparency,
quality of service and the ability to switch operator are applied in
a way that ensures that these open and neutral Internet principles
are respected in practice. The EC demanded the Europe’s
national regulators — who together establish the Body of
European Regulators for Electronic Communications (BEREC)
— to investigate issues crucial to ensuring an open and neutral
internet, including barriers to changing operators, blocking or
throttling certain internet traffic, transparency and quality of
service.

In December 2011, BEREC has published some guidelines
on the issues involving competition, transparency, and quality
of service. In a report regarding the transparency, BEREC finds
that transparency with regard to restrictions in accessing content
and applications is one of the key elements used by the revised
telecom rules in order to achieve net neutrality.74 This report
also notes that an effective transparency policy should uphold



accessibility, understandability, meaningfulness, comparability
and accuracy and these characteristics are interrelated. BEREC
urges the government regulators have legal responsibility to
ensure that end users are provided with information, with the
precise level of involvement differing between Member States.
” Especially in the traffic management, the report discuss a
common frame of references about the Internet access service,
and indicates that it is vital to adapt the information on net
neutrality and traffic management so as to take into account
different types of usages, networks and technologies, and
different types of offerings (such as specialized services, or
bundled services).76 In addition, BEREC finds that providers
should clearly explain any general limitations, any consequences
of exceeding such limits as well as the management tf:chniques.77

Chunghwa Telecom v. NCC -- Taiwan’s First
Net-Neutrality-like Court Case

In Taiwan, there is no obvious issue that is similar to the
net neutrality debate occurred in the United States. But the
industry regulator still has means to deal with the discriminatory
practices in the communications industry. Article 21 of
Telecommunications Act provides a legal groundwork stating
that “a telecommunications enterprise shall provide services
in a fair and non-discriminatory manner unless otherwise
provided.”78

The broadband access service is a unique market in Taiwan
that the only dominant operator dictates all. Chunghwa Telecom
Co. Ltd. (Chunghwa), which is the leading telecommunications
company, acquires over 70% of Asymmetric Digital Subscriber
Line (ADSL) service and almost the entire market of the
broadband service with optical fiber access. Similar to many



other European countries, the ever-state-run telecommunications
operator, Chunghwa, is under a set of strict or so-called
asymmetrical regulations to control its market power, retail and
wholesale pricing plans, and even the commercial arrangements
(e.g., network interconnection), with other operators. These
imposed regulations are typically ex ante per se in the
consideration of prevention of anti-competition practice.

The recent developments of net neutrality in the European
counterpart may inject a better rationale into the first Taiwanese
court case’ regarding bandwidth throttling. On March 15, 2011,
the Taipei High Administrative Court upheld the decision of
National Communications Commission (NCC), an independent
regulator of communications industry, to force Chunghwa to
remove certain restrictions on its fiber-to-the-home (FTTx) high-
speed internet service, Hinet FTTx. The case related to a price
plan which enabled subscribers to download at speeds of 20
megabytes per second (Mpbs) and upload at speeds of 2 Mpbs.
In the ruling, the NCC prohibited Chunghwa from imposing a
restriction whereby it would lower the download/upload speed
to 10 Mpbs/2 Mpbs for subscribers whose download volume
exceeded 200 gigabytes in a given month for the remainder of
the month in question.

Facts

In June 2009, Chunghwa proposed several new rate plans
for its Hinet FTTx services, including the fees for fixed and
non-fixed types of Hinet FTTx with download/upload speeds
of 20Mpbs/2Mpbs and the fixed type of asymmetric digital
subscriber line (ADSL) services with download/upload speeds of
256K/64K. However, Chunghwa added a condition whereby the
speed of its 20Mpbs/2Mpbs FTTx service could be automatically



downgraded to 10Mpbs/2Mpbs when the subscriber’s download
volume exceeded 200GB. The NCC approved Chunghwa’s
proposed rate, but removed the aforementioned condition
on the grounds of the principles of net neutrality and non-
discriminatory treatment, the fact that there was no guarantee
on assured transmission speed and efficiency, and for reasons of
consumer protection.

Arguments

Chunghwa argued that the NCC had abused its regulatory
power in amending the proposed rate plan. Chunghwa claimed
that pricing plans are inseparable from service operations, and
that this included download/upload speed adjustments based
on volume. In order to balance the constitutional freedom of
business and public policy, the NCC should be allowed only to
either: (1) turn down the proposed plan; (2) order Chunghwa to
withdraw the plan; or (3) persuade Chunghwa to revise the plan
by itself.

Chunghwa argued that by arbitrarily amending the proposed
rate plan, the NCC not only upset the operator’s evaluation of the
service according to future economies of scale, but also affected
its profit and loss predictions relating to the overall business. In
addition, Chunghwa alleged that its downgrading measure was
implemented to prevent high-volume users from consuming the
limited bandwidth, thereby squeezing other users’ opportunities
to use the Internet at the same rate and causing unfairness related
to the network cost burden.

In terms of the concept of net neutrality, Chunghwa argued
that the contentious service was intended to gather statistics on
network usage volume, and would not influence the free flow
of information. Further, the plan did not involve the control of



users’ behavior. The speed adjustment established a better model
for users fairly to use the Internet and upgraded the efficiency of
the network as a whole. Chunghwa argued that the plan did not
violate the principle of net neutrality, which holds that Internet
access should be kept open and free. Chunghwa pointed out that
in general, most communications regulators in other countries
have adopted a light touch with regard to the regulation of
internet services and have allowed more room for market
competition.

On the other hand, the NCC argued that it was empowered
to add any terms and conditions to the administrative act,
according to Article 9 of the Regulations Governing Tariffs of
Type I Telecommunications Businesses (the Tariff Regulations).
After reviewing the proposed plan, the NCC decided to remove
the restriction on the following grounds:

(1)The tariff of the plan was higher than other FTTx
services with different speed and Chunghwa imposes no similar
restrictions on download volume in any of its other plans;

(2)Chunghwa provided no assurances on internet access
bandwidth and transmission speed; and

(3) The restriction on heavy-volume downloading could
easily cause consumer disputes and increase the social cost of
dealing with disputes.

The NCC asserted that it had not exceeded its executive
discretion in approving the service plan after removing the
restriction. In addition, the NCC held that consumers could
have been harmed by the discriminatory nature of the rate, since
Chunghwa intended to collect the fee of 20Mpbs/2Mpbs service
even after the download/upload speed had been downgraded to
10Mpbs/2Mpbs. The NCC argued that Chunghwa should map
out another rate plan based on transmission volume if it believed
that high-volume users were consuming too much bandwidth.



Court Decision

The court held that the NCC has the authority to add certain
conditions or remove unfeasible operational measures in specific
cases because the telecommunications market is highly regulated
and, specifically, the pricing plans proposed by dominant
market players should be critically reviewed under the Tariff
Regulations. Telecommunications operators, according to Article
21 of the Telecommunications Act, must provide services in a
fair and non-discriminatory manner unless otherwise provided.

In the case of Chunghwa’s Hinet FT'Tx 20Mpbs/2Mpbs
service, the court found that the service tariff and the restriction
on the download volume were not inseparable. It noted that no
restrictions applied to similar non-fixed and no volume-limit
services (i.e., 100Mpbs/5SMpbs, 50Mpbs/3Mpbs, 10Mpbs/2Mpbs
and 3Mpbs/768K). The downgrading of high-volume user’s
download/upload speeds could harm the benefits enjoyed
by users who had specifically chosen the 20Mpbs/2Mpbs
connection speed. The court noted that Chunghwa did not reward
low-volume users by cutting their service fees. As a result, the
plan compromised the principle of fairness and thus violated the
net neutrality principle.

In conclusion, the court found that the NCC’s regulation
of the service tariff was intended to safeguard consumer rights
and prevent unfair competition. As such, the court held that the
NCC'’s imposition of adequate conditions on Chunghwa’s rate
plan did not exceed the NCC’s administrative discretion.

Comments

The term “net neutrality” is applied broadly to describe a
principle relating to users’ access to networks and participation



on the Internet. The principle advocates that no restrictions be
imposed by internet service providers or governments on content,
sites, platforms, equipment and modes of communication.
Extreme care should be taken in the interpretation of the term,
especially by industry regulators and the courts, in order to
prevent misunderstandings.

In the case at hand, the purpose of tariff regulation was
to safeguard users and maintain sustainable competition;
discriminatory pricing without reasonable cause is condemnable.
The NCC adopted the concept of net neutrality narrowly, so as to
elaborate on the interpretation of “non-discriminatory treatment”
in Article 21 of the Telecommunications Act. To be noted, U.S.
regulator FCC has adopted the “no unreasonable discrimination”
rule in December 2010, in which it includes an exception
to allow “reasonable network management.” In its decision,
the Taipei court did not clarify whether it considered the
downgrading of performance to constitute “reasonable network
management.” Notwithstanding the court’s failure to elaborate
on its interpretation of the term “net neutrality,” with its decision
to apply the net neutrality principle narrowly, the NCC appears
to have set out its position regarding non-discrimination in the
provision of telecommunications services.

The real problem of the broadband access, especially
the FTTx service, is not whether the network management
is reasonable or not, but whether the broadband market is
competitive or not. In fact, the Internet peering (or transit) fees
control the lives of small broadband Internet access providers
in Taiwan. Although those smaller providers could get access to
or lease lines from Chunghwa, Chunghwa always use the “price
cutting” or “low-price promotion” strategy to squeeze out the
room for the competitors. That Taiwan’s government needs is
not the “real” net neutrality rules, but a dynamic competitive



broadband policy.

Conclusion—Imposing Strict Ex Ante Rules
on Internet Has Nothing to Do with the
Preservation of Open and Competitive Internet

Net neutrality is a vague and controversial term and a
responsible government should not use it as a concrete mandate
trying to correct all the commercial practice in the Internet
world. No one, even the absolute neutrality opponents, would
argue that the unreasonable network management should let it
free and not be restricted; however, the regulator should prove
the existence of reasonableness, which is the most difficult
mission for a government agency to do. In fact, opponents see
no actual or potential harms resulting from broadband operators
having freedom to discriminate and diversify service. They
believe that a net neutrality regulation is nothing more than a
solution in search of a problem.

If the goal of the net neutrality rules is to preserve the
competition in the broadband market, it is a really wrong and
riskily hypothetical statement, which not relying on any technical
expert resources but just put the rigid rules from the very
beginning. As a matter of fact, broadband providers would not
deliberately degrade their service to some types of subscribers.
It is arguable that any unnecessary degradation of service in a
robustly competitive marketplace would motivate subscribers
to “vote with their feet” and take their business elsewhere. If a
competitive marketplace for the last-mile access does not exist
(indeed in most of countries), the issue should be solved through
the ex post antitrust proceeding, but not through the ex anfe net
neutrality rules. In other words, the judgment of whether the
information of the service is transparent to their customers could
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outweigh the decision of the service discrimination from merely
the technical grounds or the cliché of justice with nothing.
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